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Re: Ex Parte
CC Docket Nos. 01-338, 96-98, 98-147

Dear Ms. Dortch:

In this letter, Cbeyond Communications provides further information for the
Commission's consideration in the above-captioned proceedings concerning unbundled access to
interoffice transport.

The Commission Should Adopt A Route and Capacity Level Specific Test For
Unbundled Access to Interoffice Transport

Cbeyond supports the recent proposal of ALTS and CompTel for a granular test for
determining when CLECs are impaired without unbundled access to interoffice transport. I That
proposed granular test will assure that competitive alternatives are available to CLECs over the
specific routes over which they need transport. A key feature of that proposal is that the
examination of whether CLECs have meaningful market substitutes for interoffice transport
would be conducted by the specific route (e.g., between the ILEC tandem office and specific end
offices) and by the specific capacity level (DS-l, DS-3, OC n, etc.). As demonstrated by the
attached Declaration of Richard Batelaan, Vice President - Operations at Cbeyond, these two
components are extremely critical to any impairment analysis or test due to the way CLECs such
as Cbeyond purchase and actually use interoffice transport.

Letter to William F. Maher, Jr. from H. Russell Frisby, President, CompTel and John Windhausen,
President, Association for Local Telecommunications Services, WCB Docket No. 01-338, filed October 8, 2002.
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Nondiscriminatory Provision of Co-Carrier Cross Connects

The Commission should also require as part of any test determining unbundled access to
interoffice transport that ILECs provide nondiscriminatory access to co-carrier cross connects.
The Commission has already recognized that CLECs cannot effectively compete without the
ability to cross-connect in the central office with other competitive carriers, including alternative
transport providers.2 The Commission should assure that competitive transport providers are able
to extend facilities into ILEC central offices and connect with carriers providing transport
alternative transport services collocated there. Cbeyond's experience has been that all too often
ILECs refuse to permit, or make it very difficult for, competitive transport providers to collocate
and extend facilities into central offices. The Commission should assure that as a precondition to
any easing on obligations to provide unbundled interoffice transport that ILECs must permit
competitive fiber providers to extend facilities into the central office and establish a presence
there that will permit ready and economical connection to CLECs.

The Commission should also establish a "best practices" approach for permitting co­
carrier cross-connects. As explained in the attached Declaration of Richard Batelaan, the
Commission should require all ILECs to conform to the cross-connect practices of BellSouth
which generally provide for adequate provision of cross-connect services to competitive carriers
The Commission must also go further to make clear that competitive transport providers cannot
be denied access to collocation space as a precondition of any lessening of ILEC unbundled
interoffice transport requirements.

"Commingling" Restrictions Must Be Abolished

The Commission must also eliminate restrictions on "commingling" that thwart a
CLEC's ability to include in its network, and interconnect, various elements comprised ofUNEs,
special access, other tariffed services, or third party provisioned facilities. Insofar as an ILEC is
no longer required to provide unbundled access over a specific interoffice transport route, the
CLEC must obtain a substitute in the form of special access or a third party provided facility.
This, in turn, requires that the CLEC be able to connect or combine this segment to the
remaining portions of the network, particularly unbundled local loops. Accordingly, the
Commission must require that ILECs permit CLECs to "mix and match" various network
components without restriction. Furthermore, the Commission must also assure that ILECs have
in place tested and proven methods for testing interoperability between various network elements
as part of any test concerning unbundled access to network elements. The Commission has
ample authority to prohibit "commingling" restrictions under Sections 251(c)(3), 201(b), and
202(a) of the Act as explained in the ALTS/CompTel proposal.

Deployment of Wireline Services Offering Advanced Telecommunications Capability, Fourth Report and
Order, CC Docket No. 98-147, FCC 01-204, released August 8, 2001, paras. 55-88.
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The attached Declaration of Richard Batelaan additionally provides information to the
Commission concerning how Cbeyond purchases and uses local loops and dedicated interoffice
transport.

Sincerely,

Julia O. Strow
Vice President Regulatory

& Legislative Affairs
Cbeyond Communications
320 Interstate North Parkway, SE Suite 300
Atlanta, GA 30339
(678) 424-2429 (Telephone)
(678) 424-2500 (Facsimile)

cc: Christopher Libertelli
Matthew Brill
Jordan Goldstein
Dan Gonzalez
William Maher
Jeffrey Carlisle
Carol Mattey
Scott Bergmann
Jessica Rosenworcel
Thomas Navin
Robert Tanner
Jeremy Miller
Julie Veach
Daniel Shiman

414114vl

Patrick J. Donovan
Counsel for Cbeyond Communications
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Before the
FEDERAL COMMUNICATIONS C< IMMISSION

Washington. D.C. 20554

1".2

atter of )
)

Revie of the Section 2S 1 Unbundling )
Oblig tions of Incumbent Local Exchange )
C~es )

)
hnple entation of the Local Competition )
Provis ons of the Telecommunications Act of )
1996 )

)
)

Depl0 ent of Wireline Services Offering )
Adva ed Telecommunications Capability }

CC Docket No. 01-338

CC D Jeket No. 96-98

CC D ::lcket No. 98-147

DECLARATION OF RICHARD BAl ELAAN, PE

1. My name is Richard Batelaan, PE. My business adclre: sis 320 Interstate North Parkway,

Suite 00, Atlanta, Georgia, 30339.

2. I am employed as Vice President-Operations by Cbe) ond Communications, LLC

(''Cbey nd"). I have previously held positions with BellSouth 1 elecommunications and Cisco

System. I worked at BellSouth from 1987 to 1999 and my las1 position within BellSouth was

Vice Pr sident ofOperations and Chief Operations Officer (CC 0) for BellSouth.net. I have held

a numb r ofpositions within the BellSouth family of companie; including BellSouth·

unications Outside Plant Engineering and Central Of flee Installation and Growth

Supervi or, BellSouth Business Systems Director ofOperatiom for the deployment of Frame

Relaya d ATM services, and BellSouth.net Director of NetwOl k Operations, Director of

Engine ring, and VP Operations (COO).
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3. Cbeyond is a facilities-based telecommunications and 1lroadband services provider,

d on "bridging the digital divide", through use ofIntern :t Protocol (IP) architecture that

enabl s it to offer a sophisticated and comprehensive package ofcommunication services that

meets the communications needs of small businesses at afford able prices typically only

previo sly available to large enterprises. Cbeyond provides a 1 integrated product of local, long

d uses an integrated IP-based architecture and delivers converged voice, data and

ommerce opportunities that will drive the customer's c, >mpetitive strength and efficiency.

erce and Web Hosting. Cbeyond's business strategy i~ to facilitate the movement ofCo

busin 5S processes via Internet access, making possible electrc mic communication, collaboration

distan e, Internet access and Internet-based applications such is Unified Messaging, Email, E-

integr ted network applications over a single platform with se unless integration and delivery.

OVERVIEW AND PURPOSE OF THE IIECLARATION
4. The purpose ofthis Declaration is to provide (l) suppl ~mental information for the record

regard ng Cbeyond's use of local loops and unbundled dedica· ed interoffice transport provided

by inc mbent local exchange carriers; (2) input to the FCC wi th regard to the availability of

altern tive sources for dedicated interoffice transport routes if the Tier 1 markets where Cbeyond

is ope ational; and (3) insight as to what is necessary for the d ~velopment of a robust competitive

5.

rt market and a CLECs ability to compete under those ;ircumstances.

The Federal Communications Commission ("FCC") is currently reevaluating what

led network elements will be made available to compe :itive local exchange carriers. My

under tanding of this evaluation is that the FCC will determin ~ whether or not a CLEC is

impai ed in its ability to compete in the local market without <ccess to certain unbundled piece

2
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parts f the ILEe network. My declaration is not intended to iddress legal and statutory

obliga ions. however. it is intended to provide data on the pral :tical availability ofboth local

d dedicated interoffice transport without continued ac cess to these parts ofnetwork as

in Tier 1 markets. AL this Lime Cbeyond is operationa Iin three cities - Atlanta, Dallas

First. it is important to note that Cbeyond provides ser ..ice to small business customers

led network elements.

han 4,000 very small entrepreneurial businesses that prj or to Cbeyond service were served

and D nver. Our acquired customer base since becoming ope rational in early 2001 consists of

6.

with ywhere from three to twenty five analog lines, had a St parate line for internet

conne tively - typically with only dial up modem connectivil) .

7. Cbeyond recognized the high demand ofthis particula' market segment for an alternative

proVl er to the ILEe for their local and long distance voice se rvices and also recognized the

unse cd need for competitively priced high speed internet co mectivity. Cbeyond provides a

bundl d package of local and long distance voice services anc symmetric always on Internet

conne tivity at very affordable price points previously unavai: able to these customers.!

Cbey nd's ability to cost effectively serve this segment of the business market is due to the

mves ent and innovation it made in developing an efficient· )acket-based network technology

tfonn as well as its access to unbundled network eleIllI nts Inade available at TELRIC

prices pursuant to the Telecommunications Act of 1996

1 Cbey nd offers two basic packages to its customer base - Beyond Voice I for customers with 5-15 voice lines and
up Lo 1.5 Mb of high speed internet access and Beyond Voice II for custOJ JeTS with 16-25 lines and up to 3.0 Mb of
high sp ed internet access.

3
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8. Cbeyond purchases unbundled DS 1 local loops and un bundled DS3 interoffice dedicated

transp rt from the ILEC in each ofour market areas.2 In certai n instances and in order to expand

its exi ting footprint in a market, Cbeyond will also use DS 1 (ombinations or EELs, which will

utilize DSI or DS3 transport in the combination. Cbeyond's n ~twork is almost exclusively UNE

based. With regard to unbundled DSI local loops Cbeyond P\ Tchases these loops exclusively

from tl e ILEC - there are no competitive alternatives of any t: 'Pe that could replace these loops.

ore, in serving businesses the size ofCbeyond's typi( al customer (6 local lines).

d can also not self provision loops to reach these custo ners. Thus, Cbeyond would be

impair d in its ability to compete without access to DS1 unbm tdled loops. If these loops were no

longer ade available to Cbeyond, it would have to abandon t le small business market currently

served - the very customers who have never had a competitivt alternative and certainly have

never ad affordable high speed internet connectivity - and be ~n selling to larger business

p.5

9.

se customers.

With regard to dedicated interoffice transport, I would first like to describe how Cbeyond

uses D 3 level interoffice transport. First, we purchase DS3 Ie :vel transport to aggregate traffic

to a co nrnon central point between collocation sites. Our tran ;port architecture is point-to-point

betwe our collocations in the ILEC tandem offices and our collocations in the ILEC end

offices The collocation space at the end office level is minimal and the vast majority of

Cbeyo d's equipment resides at the tandem collocation. Istre:s this point because it is

impera ·ve that when developing a test to determine whether a CLEC has alternatives to

interof lce transport it is critical, particularly with a network al ;;hitecture like Cbeyond's, that the

2 Cbcyo d also expands its footprint in each market by purchasing new COIl lbinations ofunbundled DS] loops and
DSI tr sport from the lLEC in offices where Cbeyond does not have a col location.

4
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test be perfonned on a route-by-route basis (between two offie es), not on an individual office

basis.

10. In the Tier 1 markets where Cbeyond is operational, C )eyond today uses alternative

provid rs for interoffice transport over some routes. The alter lative provider facilities are

typical yused between Cbeyond's non-lLEC collocation poin1 of presence ("POP") and the ILEC

office or offices where Cbeyond aggregates traffic. With regard to the transport between

OUT t dem collocations and our end office collocations, CbeY>TId almost exclusively purchases

unbun led dedicated interoffice transport from the lLEe. To 1letter understand the actual

presen e of alternative interoffice transport providers on the sJ,ecific routes between our tandem

colloc tion and the individual end office collocations, Cbeyon 1 surveyed six potential providers

for the Zone 1 and Zone 2 or equivalent offices in each city. ( lur survey results are attached to

this de laration as Exhibit A.3 It should be noted that while alt :rnatives for OS3 interoffice

transp rt are present in each market, not all alternatives may b : viable as a practical matter.'!

11. A similar survey was also performed for OS 1 level trarsport to determine if competitive

altema ives exist in our markets for that level of interoffice callacity. The result of this study

shows hat alternative providers for DS1 level transport are at lest nascent. Moreover, there is

no basis to assume that the availability of higher-level capacit) alternative transport providers

over a pecific route automatically means that a lower level ca- )aeity is also available over that

route. ur survey found that for the routes where DS3 transpc rt was physically available from

alterna ive providers, that it did not necessarily mean that a 10\ ler capacity (e.g., DS I) transport

3 In gat ering the infonnation, Cbeyond also received the proposed pricml for each route from each potential
provider In almost cvcry case the pricing exceeded ILEe special access p ·icing by one and a half to three times.

4 Of the six alternatives in each market there are three providers in each tho t arc cithcr in bankruptcy status or that
have sin e exited the IlllIrket all together.

s

F·G
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altern tive was available. Thus, it is critical that any test adopl ed to evaluate interoffice transport

tives be based on the specific capacity level ofthe facil ty.

One oithe most critical factors to being able to utilize competitive transport is the ability

ccess to the transport via co-carrier cross connects. TIl e FCC in its Collocation Remand

Order took important and appropriate steps toward clarifYing :hat ILEes must make co-carrier

cross onnects available at cost based rates. Any test adopted by the FCC that evaluates the

ility of competitive alternative transport providers, mu:;t have this as a component. ILECs

not be permitted to create barriers for CLECaccess to l1ternative providers through cross

conne ts like what we have experienced in the past - restricti( ,ns on the alternative providers

iven the ability to collocate in an office, restrictions 011 the type of interface (e.g.,

et) vs. capacity adequate to support the CLEC use, and excessive pricing estimates. Yipes

unications is a shining example of a company that had m attractive alternative product to

ransport and a viable business plan. Unfortunately, dill: to the restrictions placed by the

on Yipes' ability to access central officers, CLECs hac I great difficulty in getting access to

its alt mative transport service. Thus, the company was forCf d to exit the market. Cbeyond

submi s that co-carrier cross connect must be practically avail lble in order to build and sustain a

robus competitive transport market. To that end, Cbeyond w)uld submit that language and

such as that contained in our interconnection agreeme It with BellSouth should serve as

pIe of terms and conditions or a "best practice" that v ·ould facilitate access to alternative

rt providers. The contract terms are attached as Exhibi :B. This coupled with permissive

tion policies that do not restrict alternative transport pI oviders access to collocation space

woul contribute significantly to a fully competitive and robu it transport market.

6

p.?
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13. Last, to the extent ll...ECs are no longer required to prO" ide interoffice transport as an

led network element under any particular circumstance, it is critical that CLECs have the

o access ILEe provisioned special access and use it in ~onjunctionwith other facilities

part afthe CLEC's service arrangements that it obta ns as UNEs or from third party

provid rs. There is no sound policy or operational basis for n< ,t permitting CLECs to

ingle", i.e., connect, or even combine ILEe unbundled loops with either ILEC

provis oned tariffed services or services provided by a third p~ rty where the ll...EC is the

underl ·ng provider. The FCC's rules must be perfectly clem on this point, otherwise CLECs

will b precluded from access to the unbundled loops to whicl they are entitled. To permit

ILECs to prevent CLECs from connecting or combining in its network and interconnecting

UNEs special access, and third party provided facilities woul! I create barriers to entry and

effecti ely close entry to the local markets that CLECs like Clleyond serve today.

14. This concludes my Declaration.

Pursuant to Section 1.16 of the Commission's rules, I leclare under penalty ofpeIjury

that foregoing is true and correct.

Executed this 21st day ofNovember, 2002

~t£~_ .,L--"'s
lchard Batelaan, PE

7
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Exhibit A

Cbeyond Alternative Transport Study
This survey does not factor in issues such as pricing and interconnectivity that necessaril)i should be a part ofthe Commission's determination of

whether an alternative was practically available in a manner necessary to alleviate impairment.
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ExhibitB

CbeyondlBeliSouth Interconnedion Agrf ement Language

5.6. In addition to, and not in lieu of, obtaining interconnecti In with, or access to, BellSouth
teleeoJl1 munieations services, unbundled network elements, and facilities, C:beyond may directly cmUlect to other
lnterco mectors within the designated Premises (including to its other virtu d or physical collocated arrangements)
through facilities owned by Cbeyond or through BeIlSouth facilities dt:sigr ated by Cbeyond, at Cbeyond's option.
Such cc ~ections to other carriers may be made using either optical or ele( trieal facilities. Cbeyond may deploy
such op ical or electrical cormections directly between its own facilities an, I the facilities of other Interconnector(s)
without being routed through BellSouth equipment.

5.6.1 If Cbeyond requests a co-Carrier crOSS-COlmect after the mitial installation, Cbeyond must submit
an appl" ation. The applicable nonrecurring fee in Exhibit A shall apply ir lieu of any application fee. Cbeyund
must us a BellSouth Certified Contractor to place the co-Carrier cross cor nect, except in cases whae Cbeyond
equipm nt and the equipment of the other interconnector are located withil contiguous Collocation Spaces. In cases
where (beyond's equipment and the equipment ofthe other intercormectol ore located in contiguous Collocation
Spaces, Cbeyond will have the option to deploy the co-Camer cross conne :ts between the sets of eqUipment. Cable
support harges shall be assessed per linear foot of support structure used. If Cbeyond elects to have BellSouth
provide the co-Carrier cross-connect, BeliSouth shall perform the cross-co: meet function at the frame, and the
charges for cross-cormect shall apply. Within BellSoulh Premises, at Cbe) ond's request, BeliSouth will permit
Cbeyon and other such CLECs to construct their own cross-connect facili ies, and to cOtmect to other physical
CLECs clSing coppa (or ABAM or coaxial as appropriate) or optical facili ies between collocated equipment located
within the same BellSouth Premises, subject only to the same reasonable Sl fely requirements that BellSouth imposes
on its a rn eqUipment BellSouth shall provision co-Carrier cross connects to Cbeyond at parity with itself If
requeste d by Cbeyond and no cable rack is in place, BellSouth will providt the installation of the cable rack

p. 1 ~

Co-Carrier Cross-Connect (Note Recurring NRC
3)

PEIES Fiber Cable Support Structure, Per linear ft. $.003 $540.00
Fiber existing *
PEIDS Copper or Coaxial Cable Support Per linear ft. $.004 $540.00
Copper Structure, existing*
(TBD) Cable Support Structure Per new NA ICB

Construction, new construction

Note 3: Co-Carrier Cross-Connect. As stated in Section 5 of the Collocation Attachment, Cbeyond
m y connect to other CLECs within the designated Premises ir addition to, and not in lieu of,
m "'rconnection to BellSouth services and facilities. Where Bf llSouth must construct a cable rack
stl llcture to house the co-Carrier cross connection, constructioll charges will be applied on an
in ividual case basis as described in Section 5.6.1 of the Collo ;ation Attachment. BellSouth shall
pr vide an estimate ofthcse charges in the Application Respm se. Where an existing cable rack
stl ucture is in place and has sufficient capacity to accomrnodat ~ the co-Carrier cross-connection
re uested, the recurring charges as stated in this Exhibit A shall apply.
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